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Pre-Trial Conference in Federal Court Practice*
FRANK L. KLOEB**
The pre-trial conference gives to the court and the interested
parties the opportunity to narrow the issues, to stipulate to certain
facts, to limit the number of expert witnesses, to compile an ac-
curate trial docket, and t6 arrive at a settlement. It is thought that
a review of the operation of pre-trial practice in the Federal Courts
might be of some assistance to those who may desire to adopt or
participate in this procedure. Rule 16' of the Federal Rules of
Civil Procedure which became effective September 16, 1938, made
provision, for the first time, for a pre-trial conference. The recent
amendments to the Federal Rules, which became effective March
19, 1948, make no change in the pre-trial rule.
The implementation of the rule is left entirely within the dis-
cretion of the court. It may invoke the rule and conduct pre-trial
procedures in all or a selected few of the cases on the assignment
calendar, or may disregard the rule entirely and forego pre-trial
procedure.
* An address delivered before the first annual meeting of the Law
College Alumni Association of Ohio State University at Columbus on April
17, 1948.
** Judge of the United Sfates District Court for the Northern District
of Ohio. The bibliography, which appears at the end of the article, was
prepared by Jack W. Folkerth, a member of the editorial board of the
Journal.
'Rule 16 of the FEDERAL RULES OF CIVIL PROCEDURE reads: "In any
action, the court may in its discretion direct the attorneys for the parties
to appear before it for a conference to consider
(1) The simplification of the issues;
(2) The necessity or desirability of amendments to the pleadings;
(3) The possibility of obtaining admissions of fact and of documents
which will avoid unnecessary proof;
(4) The limitation of the number of expert witnesses;
(5) The advisability of a preliminary reference of issues to a master
for findings to be used as evidence when the trial is to be by jury;
(6) Such other matters as may aid in the disposition of the action.
The court shall make an order which recites the action taken at the
conference, the amendments allowed to the pleadings, and the agreements
made by the parties as to any of the matters considered, and which limits
the issues for trial to those not disposed of by admissions or agreements
of counsel; and such order when entered controls the subsequent course of
the action, unless modified at the trial to prevent manifest injustice. The
court in its discretion may establish by rule a pre-trial calendar on which
actions may be placed for consideration as above provided and may either
confine the calendar to jury actions or to non-jury actions or extend ii
to all actions.
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It will be advantageous, first, to consider the development under
the rule since its adoption and, second, to treat the subject from
the practical everyday operational viewpoint.
In April, 1944, the Hon. John J. Parker, United States Circuit
Judge for the Fourth Judicial Circuit, serving as chairman of the
committee appointed by the Judicial Conference to study the opera-
tion of the pre-trial rule, sent a questionnaire to the district judges
to ascertain the extent of the use of such conferences. In a letter
accompanying the questionnaire he stated that a preliminary report
of his committee indicated that only twenty-one Federal District
Courts out of eighty-five were making widespread use of pre-trial
procedure, and that this use was small in comparison with the total
number of cases disposed of. After the replies to this questionnaire
had been received, Mr. Will Shafroth, statistician for the Adminis-
trator of the Federal Courts, prepared an article 2 on pre-trial pro-
cedure, in which the gist of a number of the replies of the district
judges was reflected.
At the instance of the committee on pre-trial procedure of the
Judicial Conference of Senior Circuit Judges, Professor Sunderland
prepared a paper3 on pre-trial procedure, for private distribution
to members of the Federal judiciary. The practical suggestions
contained in it, as well as in the article of Mr. Shafroth, make them
of great value to state court judges who may be interested in adopt-
ing pre-trial practice and in getting the most out of the practice
once it has been adopted.
At the last session of the Judicial Conference held in Septem-
ber, 1947, a committee, headed by Judge Parker, was appointed to
study ways and means of economy in the operation of the Federal
Courts. A progress report of that committee made in February,
1948, contained a list of suggestions for effecting economies in the
court's operations, and one of these suggestions was pre-trial pro-
cedure.
The district judges today are making more general use of pre-
trial procedure than in 1944, when Mr. Shafroth published his arti-
cle4 based upon statistics compiled after the rule had been in effect
for five and one-half years. Furthermore, the pre-trial techniques
employed have been considerably refined and improved as a result
of use since 1944.
In my own practice, I consistently follow the policy of con-
2 Shafroth, Pre-Trial Techniques of Federal Judges, 28 J. Am. JD.
Soc'Y 39 (1944).
3 Sunderland, Procedure for Pre-Trial Conferences in the Federal
Courts, 28 5. Am. JUD. Soc'Y 46 (1944).




ducting pre-trial conferences on most of the cases assigned for trial.
For example, if an assignment of sixty cases, both jury and non-
jury, is published, the notice of assignment also contains a notice
of pre-trial conferences which are to be held at a time not less than
two weeks after the date of first publication of the assignment, and
not less than two weeks before the effective date of the trial as-
signment. There may be a number of cases assigned for trial in
which pre-trial conference is deemed inadvisable, and where this
occurs, counsel are instructed that it is unnecessary for them to
appear on pre-trial conference day.
It is found advantageous to have a definite assignment for trial
of cases that are scheduled for pre-trial conference, because the
lawyers involved realize that they are facing a barrier and must
prepare for trial. They, therefore, are more diligent in preparing
for the pre-trial conference day because they are preparing for
trial at the same time.
The pleadings in all cases assigned for pre-trial must be studied
so that the court may be as conversant with the issues as are coun-
sel. I have a standing requirement of pre-trial briefs, and these
must be filed in advance of pre-trial day. This procedure makes
it necessary for counsel to analyze the law diligently in advance of
pre-trial day, and thus enables them to ascertain both their strength
and weakness before they appear for the pre-trial conference.
Pre-trial conferences are conducted in the court room, since I
find that all matters are handled more expeditiously in this manner
than if conducted in chambers. The conferences are informal, and
the lawyers are so advised at the opening of each conference. The
clerk calls each case in the order of the assignment; the lawyers,
when called, take their places at the pre-trial table, and we proceed
with a discussion of the pleadings and any possible amendments
thereto, the issues involved, methods of facilitating proof, agree-
ments and stipulations between counsel, and, finally, we conclude
in many of the cases, with a query by the Court as to whether the
possibilities of settlement have been explored by counsel. If counsel
indicate a willingness to discuss the question of settlement, they are
invited to retire from the court room for such a discussion, or to fix
some other more convenient time. I never participate in these dis-
cussions, nor do I learn from counsel their substance. It is a serious
error, particularly in non-jury cases, to permit counsel to disclose
to the court the basis of settlement talk.
In jury cases trial can often be facilitated by agreement of
counsel on physical examinations of the injured party, or parties, or
by agreement upon the number of witnesses that may be called to
testify on some particular point. Many times counsel have conflict-
ing dates in other courts. For this reason there is some elasticity
1948]
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allowed so that cases may be dropped down a week or advanced a
week to suit the convenience of counsel. It is particularly valuable
at the pre-trial conference, and after the issues have been pared
down or thoroughly explored, to obtain the views of counsel as to
the number of days that the trial will likely consume. This results
in a great saving of time, not only for the court but for counsel, wit-
nesses, and jurymen, as cases can be spaced for trial according to
the merits involved in each case. This system is beneficial to all
parties concerned because counsel are able to secure a day certain
for the trial of their case, rather than have it assigned with a num-
ber of other cases for a particular week without a day certain, and
be required to be ready for court during the entire week.
I never make use of pre-trial practice in connection with crim-
inal cases. Some courts may follow the practice, but if they do,
they undoubtedly are careful to make certain that the defendant
and his counsel are in court throughout the conference.
In most districts and, of course, where there is but a single
judge, the trial judge presides at all pre-trial conferences. In some
multiple judge districts a different judge is used for pre-trial work
than the judge who is actually assigned later to try the case.
An interesting observation on the value of pre-trial conference
may be drawn from my own experience in recent years in connec-
tion with two anti-trust cases. The anti-trust case brought against
the glass container industry was tried in the years 1941 and 1942.
No pre-trial conference as such was ever held, although there were
numerous conferences at the request of counsel for both sides di-
rected to the end of securing a consent decree. As a result, it was
necessary for the Government, in the presentation of its case, to call
numerous witnesses to the stand for long periods of time, in order
to have them identify some 3,300 letters, memoranda, and agree-
ments covering a period of some twenty-five years, that had been
found in the files of the defendant companies. This requirement
added many weeks to the trial of the case.
I am now engaged in the trial of an anti-trust case brought
against the so-called flat glass industry, and the evidence seeks to
cover a period of approximately twenty years prior to the filing
of the complaint in 1945. There doubtless will be several thousand
exhibits admitted in this case before the trial is ended. Because of
very intensive pre-trial conferences that were held over a period
of more than a year prior to the commencement of the trial, stipu-
lations were entered into by counsel that make it unnecessary to
have witnesses present on the stand to identify most of these thou-
sands of documents. This trial began on March 1, 1948, and through
the agreements and stipulations of counsel arrived at as a result of
pre-trial conferences, it may be possible to conclude the trial within
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a period of about eight months, thus substantially shortening the
trial time. It can readily be seen why I am an enthusistic be-
liever in the usefulness of pre-trial conferences.
It is quite probable that the successful operation of pre-trial
practice in the federal courts has served as an inducement to the
local state courts to give the plan a trial. Within the past two
months, the Common Pleas Judges of Lucas County, Ohio, have
adopted a somewhat similar method of pre-trial procedure that they
follow diligently each Monday. I am confident that the practice
will become a permanent fixture with these courts, and trust that it
will be adopted in many more courts throughout the state.
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